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Frfjtas v. Griffith & Boyd. 

June 8, 1911 
[71 S. E. 531.] 

Execution (§ 386*) — Supplementary Proceedings — Examination of 
Third Persons — Scope of Inquiry. — Proceedings on suggestion of an 
execution creditor, authorized by Code 1904, §§ 3609-3613, against 
persons indebted to the judgment debtor, or who have property of 
his in their possession, do not extend to a case of the wife of a debtor, 
claiming personal property under transfer from the debtor, as the 
pioceeding only contemplates reaching property which the debtor 
himself could sue for; the proper remedy being by suit by the offi- 
cer holding the writ, under section 3614. 

[Ed. Note. — For other cases, see Execution, Dec. Dig. § 386.*] 

Error to Circuit Court, Norfolk County. 

Action by Griffith & Boyd against M. J. Freitas. From a 
judgment for plaintiffs, defendant brings error. Reversed and 
rendered. 

/. Edward Cole and E. R. F. Weils, for plaintiff in error. 
IV. H. Sargeant, Jr., for defendants in error. 

Whittle, J. The defendants in error, Griffith & Boyd, exe- 
cution creditors of J. D. Freitas, the husband of the plaintiff in 
error, M. J. Freitas. issued a summons against her under section 
3609 of the Code of 1904, in which they suggested that by rea- 
son of the lien of their fieri facias there was a liability on her 
for the amount of either judgment. On the return day of the 
summons the garnishee answered, denying that she was either 
indebted to J. D. Freitas or had any effects belonging to him in 
her possession. Whereupon the plaintiffs suggested that the 
garnishee had not fully disclosed her liability, and, neither party 
demanding a jury, the court proceeded to hear the whole matter 
of law and fact, and being of opinion that certain personal prop- 
erty in the possession of and claimed by the wife as her own, 
of the estimated value of $500, had been transferred by the 
husband to the wife in fraud of the rights of the plaintiffs, ren- 
dered judgment against her for that sum. to be applied towards 
satisfying the plaintiffc' judgment. 

Several assignments of error were pressed in argument ; but, 
in our view of the case, the controlling question involves the 
power of the circuit court, in a summons on suggestion by an exe- 
cution creditor of a husband, to be set aside an alleged fraudu- 
lent transfer of personal property from him to the wife. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Proceedings on suggestion are prescribed by sections 3609 to 
3613 of the Code, inclusive, and by the terms of these enact- 
ments the court can make no order against the party summoned, 
unless he is found to be either indebted to the execution debtor 
or to have estate of such debtor in his possession. In the present 
case, neither of these conditions was shown to exist. It was not 
pretended that the garnishee was indebted to the execution 
debtor, or that she had estate of the defendant in her hands. 
Indeed, the fact was gravely controverted whether the property 
in question had ever belonged to the husband. On the contrary, 
the wife asserted absolute title to the property, which she main- 
tained had been in her undisputed possession for years, and vised 
by her on her farm near the city of Norfolk. 

Conceding, however, for the purposes of this case, that the 
property originally belonged to the husband, and was transferred 
hy him to the wife, the transfer, nevertheless, would have been 
binding upon the husband, and he could not have maintained a 
suit against the wife for its recovery. The statute does not 
contemplate or operate upon estate in possession of the garnishee 
to which he has title, but only estate of the execution debtor for 
the recovery of which he may maintain an action in his own 
behalf against the holder. The law, in one form or another, 
makes ample provision for the recovery and subjection of all 
the debtor's personal estate on which the writ of fieri facias is 
a lien; but this special procedure by suggestion is available only 
in the two instances mentioned in the statute. It affords no 
remedy for the enforcement of purely equitable liabilities. Sec- 
tion 3614 provides an efficient remedy, by action at law or suit 
in equity in the name of the officer, to recover estate, or for the 
enforcement of any liability in respect to any such estate, on 
which a fieri facias in his hands, or the judgment on which it 
issues, is a lien. 

In Swann v. Summers, 19 W. Va. 115, the West Virginia 
court, in construing sections of the Code of that state substan- 
tially the same as the Virginia statute, held that in a proceeding 
on suggestion the court could make no order against the 
garnishee, unless he owes a debt to the defendant in execution 
or has in his hands personal estate of such defendant, for which 
debt or estate the defendant could maintain an action at law. 
Otherwise, suit would have to be brought under a statute cor- 
responding to section 3614 of the Virginia Code. 

In addition to the remedy given by section 3614, it was held 
in Hoge v. Turner, 96 Va. 624, 32 S. E. 291, that "creditors, 
seeking to avoid a conveyance of personal property from a hus- 
band to a wife on the ground of fraud, may either sue in equity 
to avoid the conveyance and subject the property, or they may 
ignore the conveyance, and, after obtaining judgment, levy an 
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execution on the property and sell it. In the latter case, if the 
wife claims the property levied on for her husband's debts, and 
an indemnifying bond is given for her protection, she may assert 
her claim by a suit on the indemnifying bond" — citing Harvey v. 
Fox, 5 Leigh, 444; Green, Trustee, v. Spaulding, 76 Va. 411; 4 
Min. Inst. (1st Ed.) 818. 

For these reasons, the judgment under review must be re- 
versed, and this court will enter such judgment as the circuit 
court ought to have rendered, dismissing the proceeding. 

Reversed. 

*Note. See editorial, post, p. 314. 



Saunders v. Baldwin. 

June 8, 1911. 
[71 S. E. 630.] 

1. Pleading (§ 204*) — Demurrer to Declaration Containing Good 
Count — Effect. — A demurrer to the declaration as a whole, contain- 
ing a count stating a cause of action, is properly overruled. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 486-490; 
Dec. Dig. § 204.*] 

2. Malicious Prosecution (§ 24*) — Probable Cause — Evidence — Ac- 
quittal. — The acquittal of one prosecuted for crime is not, as a gen- 
eral rule, evidence of want of probable cause for the prosecution. 

[Ed. Note. — For other cases, see Malicious Piosecution, Cent. Dig. 
§ 50; Dec. Dig. § 24.*] 

3. Malicious Prosecution (§ 24*) — Termination of Criminal Prose- 
cution — Evidence — Admissibility. — In an action for malicious prose- 
cution, evidence of the acquittal of plaintiff is admissible merely to 
show the termination of the criminal prosecution. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. 
§ 50; Dec. Dig. § 34.*] 

4. Malicious Prosecution (§ 21*) — Defenses — Reliance on Advice 
of Attorney. — The advice of a reputable attorney, sought and acted 
on in good faith, is probable cause as a matter of law, and is a com- 
plete defense to an action for malicious prosecution for instituting 
a criminal prosecution. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. 
§§ 40-44; Dec. Dig. § 31.*1 

5. Malicious Prostcution (§ 24*) — Defenses — Judgment of Convic- 
tion — Reversal on Appeal — Effect. — A judgment of conviction by a 
justice or other trial court is conclusive evidence of probable cause 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



